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Universities have no legal rationale for restricting the content of speech. Laws
that limit speech automatically apply to university campuses as they do everywhere
else. Having more limitations on expression inside a lecture hall than on the
sidewalk mocks the university’s mission to facilitate the pursuit of truth and the
education of its students. While universities have no legitimate reason to control the
content of speech, ‘‘time, place and manner” rules protect expression by prohibiting
students from disrupting speakers from speaking or audiences from listening. When
public universities refuse to respect free speech, provincial governments could
require them to do so with simple statutory directives. However, directives that call
upon each university to develop its own policy invite policies that instead restrict
speech. If public universities will not voluntarily protect speech and provincial
governments will not require them to do so, does the Charter of Rights and
Freedoms compel them? The answer is unclear and the jurisprudence inconsistent.
In any event, in many scenarios the question is a red herring. Academic freedom
provisions in collective agreements typically provide faculty with more robust rights
than the Charter would provide. Freedom of expression under the Charter is a
negative right and therefore of limited utility to students. Public universities have
become ideological institutions prone to political correctness and conformity.
Prospects for reform seem dim. Without a genuine commitment to free and open
inquiry on contentious subjects, there is little reason for the university to exist.

___

Les universités n’ont aucune justification légale pour restreindre le contenu d’un
discours. Les lois qui limitent la parole s’appliquent automatiquement aux campus
universitaires comme partout ailleurs. Avoir plus de limites d’expression dans une
salle de conférence que sur le trottoir se moque de la mission de l’université de
faciliter la recherche de la vérité et l’éducation de ses étudiants. Alors que les
universités n’ont aucune raison légitime de contrôler le contenu du discours, les
règles de «temps, lieu et manière» protègent l’expression en interdisant aux
étudiants de perturber la parole des orateurs ou le public d’écouter. Lorsque les
universités publiques refusent de respecter la liberté d’expression, les gouvernements
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provinciaux pourraient leur demander de le faire avec de simples directives
statutaires. Cependant, les directives qui demandent à chaque université d’élaborer
sa propre politique invitent des politiques qui restreignent plutôt la parole. Si les
universités publiques ne protègent pas volontairement la parole et que les
gouvernements provinciaux ne les y obligent pas, la Charte des droits et libertés
les y oblige-t-elle? La réponse n’est pas claire et la jurisprudence incohérente. Quoi
qu’il en soit, dans de nombreux scénarios, la question est un hareng rouge. Les
dispositions sur la liberté académique dans les conventions collectives accordent
généralement au corps professoral des droits plus solides que ne le prévoit la Charte.
La liberté d’expression en vertu de la Charte est un droit négatif et donc d’une
utilité limitée pour les étudiants. Les universités publiques sont devenues des
institutions idéologiques sujettes au politiquement correct et au conformisme. Les
perspectives de réforme semblent sombres. Sans un véritable engagement en faveur
d’une enquête libre et ouverte sur les sujets litigieux, l’université a peu de raisons
d’exister.

Free speech is at risk at the very institution where it should be assured: the
university.— Robert J. Zimmer, President of the University of Chicago1

1. INTRODUCTION: THE NARROWING OF ACCEPTABLE SPEECH
AND ENQUIRY ON CAMPUS

In March 2018, I invited Professor Jordan Peterson to give a public lecture2

at Queen’s University, where I am a law professor. Outraged condemnation from
faculty and students followed the announcement of the event. Fortunately,
Queen’s Principal Daniel Woolf rebuffed calls to prevent the talk from taking
place. In a blog post, he wrote in part,

Far too often universities, and university academics, have been

attacked by increasingly polarized interest groups seeking to stifle
thoughtful or respectful examinations of opposing ideas. . . . [B]lanket
calls for censorship . . . are intellectually lazy and are anathema to
scholarly pursuits. . . . A university cannot sustain its ancient mission of

inquiry into the true, the good, and the beautiful under such
circumstances, nor can it exercise its responsibility to pursue knowledge
free of constraint.3

1 Robert J. Zimmer, ‘‘Free Speech Is the Basis of a True Education”,Wall Street Journal
(August 26, 2016) online: <https://www.wsj.com/articles/free-speech-is-the-basis-of-a-
true-education-1472164801>.

2 The inaugural Queen’s Liberty Lecture, ‘‘The Rising Tide of Compelled Speech in
Canada”, March 6, 2018. A video of the lecture, which has been viewed over 900,000
times, is available at <https://www.youtube.com/watch?v=MwdYpMS8s28>.

3 Daniel Wolf, Principal’s Blog, online: <https://www.queensu.ca/connect/principal/
2018/02/20/informed-respectful-debate-is-central-to-academia/>
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In response, hundreds of my faculty colleagues4 signed an open letter to Woolf
denouncing the event and his comments. The letter said in part, ‘‘The problem
created by this lecture is not ‘‘free speech.” The problem is that Queen’s is
providing a platform to someone who already has extensive access to a range of
venues for circulating his odious and ill-informed views.”5

The lecture went ahead with a rapt full-house audience of about 900 people.
Almost immediately two protesters jumped onto the stage with a banner but
were booed out of the hall. A narcissistic interloper yelled from the balcony but
became a subject of Peterson’s cutting observations and soon was also gone.
Outside, protesters banged on the stained-glass windows of historic Grant Hall,
the university’s largest and most beautiful venue, breaking one of the windows
and making it difficult to hear the questions and answers inside. But the audience
inside patiently persevered and the event was a success, not least because the
protestors had demonstrated the very problem that the lecture was about: the
rising intolerance for the expression of views that challenge progressivism and the
tenets of social justice.

It was not the University administration but students and faculty — the
beneficiaries of academic freedom — who sought to prevent the Peterson lecture
at Queen’s. Had it not been for the staunch defence of academic freedom by
Principal Woolf and the Dean of Law, Bill Flanagan, and their willingness to
stare down the faculty mob, things might have turned out differently, as they
have in other incidents at other institutions. I will not attempt in this piece to list
or document the many cases of people being disrupted, investigated, or
disciplined at public universities as a result of expressing unpopular ideas.
Some of these events and trends have been described in other places.6 For the

4 The names of the first few dozen signatories were displayed in the online letter but
thereafter were made anonymous. Total signatories were rumoured to be in the
hundreds.

5 The letter is no longer available online but Imade a copy before it was taken down. It was
previously online at https://docs.google.com/forms/d/e/1FAIpQLSd7Z-1nzn_Np50-
5YnUWRuZRxP5S2rIecHNZnXiD1W4JcvwMw/closedform.

6 For example, see Society for Academic Freedom and Scholarship, ‘‘Issues/Cases”,
online: <https://www.safs.ca/issuescases/>; Campus Freedom Index by the Justice
Centre for Constitutional Freedoms, online: <https://campusfreedomindex.ca/>;
BarbaraKay, ‘‘AnAcademicMobbing atMcGill”,Quillette (October 17, 2018), online:
<https://quillette.com/2018/10/17/an-academic-mobbing-at-mcgill/>; Jack Hauen,
‘‘Facing pushback, Ryerson University cancels panel discussion on free speech”,
National Post (August 16, 2017), online: <https://nationalpost.com/news/canada/
facing-pushback-ryerson-cancels-panel-discussion-on-campus-free-speech>; Mor-
ganne Campbell and Alexander Quon, ‘‘UNB reviewing complaints about white
nationalist comments from professor”, Global News (May 22, 2019), online: <https://
globalnews.ca/news/5303810/unb-professor-white-supremacist/?utm_source=Global-
News&utm_medium=Facebook&fbclid=IwAR0W9Y74E0Hbaab914U9K_eYpop-
qEC-VUD5dS3oI-6-ijQh32zmzU3L1I6U>; Tristin Hopper, ‘‘Here’s the full recording
of Wilfrid Laurier reprimanding Lindsay Shepherd for showing a Jordan Peterson
video”, National Post (November 20, 2017), online: <https://nationalpost.com/news/
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purpose of this article, suffice to observe that many faculty,7 students,8 and
administrators9 now openly oppose the notion that campus speech should be
unrestrained.

What can be done to preserve free and open inquiry? Below are 14 maxims
on the law and policy of speech at public universities.10 The maxims are divided

canada/heres-the-full-recording-of-wilfrid-laurier-reprimanding-lindsay-shepherd-for-
showing-a-jordan-peterson-video>; Rebecca Lau, ‘‘Dalhousie University drops com-
plaint against student for criticizing ‘white fragility’”, Global News (October 25, 2017),
online: < https://globalnews.ca/news/3824559/dalhousie-university-drops-complaint-
against-student-for-criticizing-white-fragility/>; ‘‘Queen’s University investigates
‘shockingly racist’ student costume party”, CBC News (November 23, 2016), online:
<https://www.cbc.ca/news/canada/ottawa/costume-party-photos-queen-s-university-
1.3863522>.

7 Without conducting studies, it is impossible to state what proportion of faculty hold this
view. The authors of a study on the views of students at theUniversity ofNorth Carolina
found that the students generally perceived their teachers to be open minded about
hearing a range of views in the classroombutwere also concerned about how faculty and
fellow studentswould receive their political views.That concernwasheightened amongst
students holding conservative perspectives. Jennifer Larson, Mark McNeilly, and
Timothy J. Ryan, ‘‘Free Expression and Constructive Dialogue at the University of
North Carolina at Chapel Hill”, (February 5, 2020) at 18-28, online: <https://
fecdsurveyreport.web.unc.edu/files/2020/02/UNC-Free-Expression-Report.pdf>.

8 For example, an op-ed in the Queen’s Journal, the campus student newspaper, opined
that ‘‘oppressive and prejudicial views shouldn’t be given a platform on campus just
because of ‘‘academic freedom.” . . . The choice to deny a platform for certain views isn’t
strictly a political issue. It’s not political censorship.Rather, it’s deliberate prioritization.
Denying oppressive views a place to speak in academic institutions is a conscious choice
made by the specific institution to prioritize the progression of society and the wellbeing
of students. . .. Beliefs only becomeunworthyof promotiononuniversity campuseswhen
they become oppressive to students and faculty. There’s no need for oppressive views to
be given a platform.” GraceMacLeod, ‘‘Freedom of expression on university campuses
is not an issue,” Queen’s Journal (March 23, 2018), online: <https://www.queensjour-
nal.ca/story/2018-03-23/opinions/freedom-of-expression-on-university-campuses-is-
not-an-issue/>. It is difficult to guess what proportion of any particular student body
might agree with that censorious take. The authors of the study at the University of
North Carolina referred to above suggest that over a quarter of the student population
they surveyed endorsed blocking a speaker with whom they disagreed. Ibid. at 37.

9 Deborah MacLatchy, ‘‘Not merely free speech, but better speech needs to be protected
on campus”, (July 31, 2018), online: <https://www.theglobeandmail.com/opinion/
article-not-merely-free-speech-but-better-speech-needs-to-be-protected-on/>.

10 Most of Canada’s largest and best-known universities are public universities. They were
created by statute, receive public funds to cover some portion of their operating expenses
and are subject to government directives such as caps on tuition fees. However, the
Ontario Divisional Court recently said that such universities ‘‘are private, autonomous,
self-governing institutions. They are ‘publicly assisted’ but not publicly owned or
operated.”TheCourt held that aCabinet directive to universities to allow students to opt
out of student association fees was unlawful.Canadian Federation of Students v. Ontario
(Minister of Training, Colleges and Universities), [2019] O.J. No. 5868 at paras. 8 and
121.
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into three parts. Part I deals with university policies on speech: what policies
genuinely protect freedom of expression? Part II considers government directives
to require universities to respect free speech: when universities refuse, how can
governments insist? Part III examines the potential application of the Canadian
Charter of Rights and Freedoms11 to speech issues at public universities: if
universities fail to protect speech and governments will not force them to do so,
what does the Charter require? Before concluding, I list brief recommendations
for public universities and provincial governments.

2. PART I — UNIVERSITY POLICIES TO PROTECT FREE SPEECH

(a) Maxim 1: ‘‘Freedom of expression” and ‘‘academic freedom” are
distinct legal ideas

‘‘Freedom of expression” is a legal term of art that refers to the
constitutional right to be free from government censorship. In Canada,
freedom of expression is guaranteed in section 2(b) of the Charter.12 In
contrast, academic freedom13 is a contractual promise14 contained in collective

11 Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.),
1982, c.11.

12 Ibid., s. 2: Everyone has the following fundamental freedoms: . . . (b) freedomof thought,
belief, opinion and expression.

13 ‘‘[A]cademic freedom in the modern sense is a relatively new institution. We owe it as a
contractual right to the work of the Canadian Association of University Teachers, and
that association did not turn to the topic until the 1960s. ... By now the privileges of the
professions, of academics vis-a-vis employers and the external world, are reasonablywell
in place. But the protections for individuals within the professions and the universities
are not so strong. Academic freedom as a right has been won over many years against
countervailing demands to establish a homogeneity of the intellect. ... Conformity has
always been the wall against which academic freedom throws itself.” John Fekete,
‘‘Academic Freedom versus the Intrusive University” in Sharon Kahn and Dennis
Pavlich, Academic Freedom and the Inclusive University (Vancouver: UBC Press, 2000)
77 at 79.

14 The status of academic freedom as a legal right independent of provisions in collective
agreements is uncertain. Judicial commentary on this question is sparse. Grievances
about academic freedom that arise in the context of a collective agreement are taken to
arbitration rather than courts.When university decisions (e.g., to suspend a student) are
taken for judicial review, courts typically focus on the procedure used or the
reasonableness of the outcome rather than taking on the substance of the matter
themselves. (See, e.g., Kane v. University of British Columbia, 1980 CarswellBC 1, 1980
CarswellBC 599, [1980] 1 S.C.R. 1105 (S.C.C.); Harelkin v. University of Regina, 1979
CarswellSask 79, 1979 CarswellSask 162, [1979] 2 S.C.R. 561 (S.C.C.).) In the United
States, academic freedom may be an independently existing right under the First
Amendment (Levin v. Harleston, 966 F.2d 85 (2d Cir., 1992); Keyishian v. Board of
Regents of the Univ. of N.Y., 385 U.S. 589 (1967), but its parameters are not clear. (See,
e.g., Vega v. Miller, 273 F.3d 460 (2d Cir., 2001); Edwards v. California University of
Pennsylvania, 156 F.3d 488 (3rd Cir., 1998); Parate v. Isibor, 868 F.2d 821 (6th Cir.,
1989); and Mahoney v. Hankin, 593 F.Supp. 1171 (S.D. N.Y., 1984).) See, generally,
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agreements between universities and their respective faculty associations that
enables professors to teach, write, and comment without censorship15 from their
employer.16 Universities may also make explicit or implied undertakings to
students that are distinct from their negotiated obligations to faculty. ‘‘Freedom
of expression” in the legal sense concerns the relationship between the individual
and the state, whereas in disputes about academic freedom the parties are the
university and the faculty union (or students, depending upon the dispute). This
distinction is essential to the legal landscape of expression on campus.

(b) Maxim 2: Freedom of expression is a negative right, whereas academic
freedom is both negative and positive

Negative rights are rights to be free from interference. Positive rights are
rights to be provided with resources or to demand action or protection.
Constitutional freedom of expression is a negative right17 held by citizens
enforceable against the state, which can comply with the right simply by leaving
people alone. That means that when one speaks on the sidewalk, lectures in the
classroom, or writes a column in the newspaper, the state cannot interfere with
that speech, subject to ‘‘reasonable limits” as provided in section 1 of the
Charter.18 However, freedom of expression does not provide a ‘‘right to be

Cheryl Cameron, Laura Meyers, and Steven Olsswang, ‘‘Academic Bills of Rights:
Conflict in the Classroom” (2005) 31 J.C. & U.L. 243; Charles Russo, ‘‘Trigger
Warnings, Safe Spaces, andFree Speech:Lessons from theUnited States” (2019) 22 Int’l.
J.L. & Educ. 4.

15 For example,Article 14.1 (b) of the collective agreement betweenQueen’sUniversity and
theQueen’sUniversity FacultyAssociation reads as follows: ‘‘Members have the right to
academic freedom which shall include the freedom, individually or collectively, to
develop and transmit knowledge and opinion through research, study, discussion,
documentation, production, creation, teaching, lecturing and publication, regardless of
prescribed or official doctrine, and without limitation or constriction by institutional
censorship.”

16 See, generally, Bruce Pardy, ‘‘Separating Powers at the University: Applying Constitu-
tional Law to Internal Academic Governance” (2011) 20 Educ. & L.J. 243.

17 Baier v. Alberta, 2007 SCC 31, 2007 CarswellAlta 853, 2007 CarswellAlta 854, [2007] 2
S.C.R. 673 (S.C.C.); Canadian Federation of Students v. Greater Vancouver Transporta-
tion Authority, 2009 SCC 31, 2009 CarswellBC 1767, 2009 CarswellBC 1768, (sub nom.
Greater Vancouver Transportation Authority v. Canadian Federation of Students -
British Columbia Component) [2009] 2 S.C.R. 295 (S.C.C.); and Toronto (City) v.
Ontario (Attorney General), 2019 ONCA 732, 2019 CarswellOnt 14847, 146 O.R. (3d)
705 (Ont. C.A.), leave to appeal allowed City of Toronto v. Attorney General of Ontario,
2020 CarswellOnt 4195, 2020 CarswellOnt 4196 (S.C.C.). In Dunmore v. Ontario
(Attorney General), 2001 SCC 94, 2001 CarswellOnt 4434, 2001 CarswellOnt 4435
(S.C.C.), the Supreme Court of Canada held that the freedom of association in s. 2(d) of
theCharter could require the government to take affirmative action to extend protective
legislation.

18 ‘‘The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set
out in it subject only to such reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society.” Above note 11, s. 1. Constitutionally valid
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heard.” It does not include a right to be consulted, to be published, or to be
provided with a platform, a venue, a microphone, or access to the internet.

Academic freedom is both a negative and positive right. It is negative in the
sense that it protects faculty from interference from the university administration
and from other faculty in their teaching, scholarship, and commentary. However,
academic freedom is a right granted in the context of a larger contractual
relationship that commits the university to providing reasonable means by which
faculty can carry out their duties, such as classrooms and lecture halls, office
space, internet access and so on, as well as the right to identify as a faculty
member at the institution. A university that denied a professor access to its
facilities and prohibited him or her from using the university’s name would
breach the right to academic freedom even though the university had not
technically prevented him or her from speaking. In effect, academic freedom
includes the right to a platform as well as the right to be free from censorship.

(c) Maxim 3: Universities have no legal rationale to restrict the content of
speech of its faculty or students, who are already restrained by the law

The laws of the land apply to universities as they do everywhere else. A
university campus with no policy about the content of speech is subject to
provincial and federal laws that limit expression. The law of defamation,
harassment,19 hate speech,20 assault, and so on automatically applies to every
utterance made both on and off campus. The university has no need for a policy
adopting these laws and no power to change their application on campus. If
during a class I wrongfully accuse two colleagues of cheating on their taxes, they
can sue me for defamation. If I threaten to punch a student for not doing his
readings, I can be prosecuted for assault. I cannot claim to have the academic
freedom to make such statements nor cite the lack of a university policy to give
me carte blanche to say as I please. Academic freedom provides the ability to
resist restrictions imposed by the university not the state. Universities exist to
facilitate the pursuit of truth and to enable the open and free enquiry of new,
challenging, or unorthodox ideas. Imposing more restrictions inside a university

restrictions on speech include laws against harassment, assault, defamation and hate
speech.

19 For example, s. 264 of the Criminal Code, R.S.C. 1985, c. C-46 [Code] defines ‘‘criminal
harassment” in part as ‘‘repeatedly communicating with, either directly or indirectly, the
other person or anyone known to them.”

20 Section 319(2) of theCodemakes it an offence to communicate statements, other than in
private conversations, thatwilfully promote hatred against any identifiable group except
where the speaker (a) establishes that the statements communicated were true; (b) in
good faith expressed or attempted to establish by an argument an opinion on a religious
subject or an opinion based on a belief in a religious text; (c) expressed statements
relevant to any subject of public interest, the discussion of which was for the public
benefit, and if on reasonable grounds he believed them to be true; or (d) in good faith
intended to point out, for the purpose of removal, matters producing or tending to
produce feelings of hatred toward an identifiable group in Canada.
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classroom than on the sidewalk would mock the university’s own mission.
Universities have no reason to limit the content of speech. The purpose of the
university is the opposite of indoctrination; and indoctrination is the cousin of
censorship.

(d) Maxim 4: No university policy on the content of speech is necessary for
the university to impose no restrictions on the content of speech

The law’s default position is that anyone can do or say anything unless there
is a rule that says they cannot. No rule means no restraint. Laws and policies
create prohibitions, not permissions. Therefore, the best policy about the content
of speech on a university campus is to have no policy. If there is no rule about
speech, then anyone can say anything — at least as far as the university is
concerned.

(e) Maxim 5: Simple policies protect free speech

If having no policy at all is too daunting or in violation of government
directives, universities can create simple policies that protect free and open
enquiry by stipulating that the university imposes no additional restrictions on
the content of speech. For example:

The speech of professors, students and visiting speakers at this university

is subject to the laws of the province and of Canada, which automatically
apply. The university imposes no other limits on the content of their
expression.

No more is needed. Wordy policies about the content of speech threaten to
narrow, not broaden, what may be expressed.

(f) Maxim 6: Wordy policies create the potential to limit speech

A university that genuinely sought to protect expression might propose a
policy that lauds academic freedom and waxes poetic about the purpose of
speech. It might propose, for instance, to emulate the University of Chicago,
whose statement is sometimes referred to as the ‘‘gold standard” for such
policies. That statement reads in part,

it is not the proper role of the University to attempt to shield
individuals from ideas and opinions they find unwelcome, disagreeable,
or even deeply offensive. . . . The freedom to debate and discuss the

merits of competing ideas does not, of course, mean that individuals
may say whatever they wish, wherever they wish. The University may
restrict expression that violates the law, that falsely defames a specific
individual, that constitutes a genuine threat or harassment, that

unjustifiably invades substantial privacy or confidentiality interests,
or that is otherwise directly incompatible with the functioning of the
University. In addition, the University may reasonably regulate the

time, place, and manner of expression to ensure that it does not disrupt
the ordinary activities of the University. But these are narrow
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exceptions to the general principle of freedom of expression, and it is
vitally important that these exceptions never be used in a manner that is

inconsistent with the University’s commitment to a completely free and
open discussion of ideas.21

This statement is an excellent endorsement of free and open inquiry. However, it
is not a good rule because it says too much. It contains the potential to limit
speech more than the law requires. The statement reads, ‘‘The University may
restrict expression that violates the law, that falsely defames a specific individual,
that constitutes a genuine threat or harassment, [or] that unjustifiably invades
substantial privacy or confidentiality interests . . ..” These words are problematic
for at least two reasons.

(i) Every Word Is to Be Given Effect

When universities create policies, they are effectively drafting legal rules that
apply to their campuses. The Chicago statement says that the University may
restrict expression that violates the law or is defamatory, threatening, or
harassing. One of the maxims of statutory interpretation states that every word
in a provision is to be given effect.22 Each word is presumed to have been
included for a purpose and must have a meaning with consequence. The Chicago
statement says that expression that violates the law will be restricted. By
definition, ‘‘the law” includes prohibitions on expression that is defamatory,
threatening, or harassing. But the statement also says that the University may
restrict expression that is defamatory, threatening, or harassing. Therefore,
‘‘falsely defames a specific individual, [or] that constitutes a genuine threat or
harassment” must mean something different from and in addition to what the
law otherwise already prohibits because otherwise those words would be
redundant. The Chicago statement contains the potential to restrict speech to a
greater extent than the law requires.

(ii) The University Is the Enforcer of the Law?

The Chicago statement also says that ‘‘the University may restrict”
expression that violates the law. Why the University? If I defame my
colleagues, a defamation suit will lie in civil court. If a student threatens to
beat up a classmate, someone should call the police. The University need not be
the enforcer of speech restrictions in either situation.23 The Chicago statement

21 GeoffreyR.Stone et al.,Report of theCommittee onFreedomofExpression,University of
Chicago, online: https://provost.uchicago.edu/sites/default/files/documents/reports/
FOECommitteeReport.pdf [Chicago statement].

22 Verba cum effectu sunt accipienda or ‘‘words are to be interpreted so as to give them
effect.”

23 ‘‘[U]niversities should acknowledge that they and their members are obliged to obey the
law of the land—no less, but no more. . . . Universities have no business attempting to
police the acts of their members. That is the job of the state.When universities seek to do
so, they compromise their fundamental purpose. ... [U]niversities must abandon the
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implies that the University has assumed jurisdiction to enforce its own,
additional prohibitions, putting itself in the business of policing the content of
expression.24

(g) Maxim 7: Universities require ‘‘time, place, and manner” rules to
protect expression

Although universities have no legitimate reason to restrict content, they need
‘‘time, place, and manner” rules that protect free expression of that content,
whatever it happens to be. If a student, having had an opportunity to ask a
question or make a comment in class, refuses to be quiet and let others speak,
then she or he is disrupting the class and the university would be justified in
telling her or him to behave or leave. That has nothing to do with the content of
the student’s speech but with her or his obstruction of the teacher and the right of
the rest of the class to listen. Similarly, it is reasonable for a university to prohibit
students from taping posters over windows, a rule that applies regardless of what
the posters say. A system for booking rooms is reasonable, as is an expectation
that activities in one classroom will not be at such a volume as to disturb
proceedings in the room next door. Protesters may express their disagreement
with the views of a professor or visiting speaker but have no right to disrupt
presentations that they do not like by shouting people down, pulling fire alarms,
or jumping up on stage. Proper time, place, and manner rules are based upon the
proposition that expression may not be used to interfere with the rights of others
to speak and to listen.25

If there are no infractions of ‘‘time, place, and manner” rules, the university
has no cause to interfere. If students march in the quad with signs that say, ‘‘We
disagree with Prof. Pardy about Issue X,” there is nothing for me to complain
about. If the signs say, ‘‘Prof. Pardy is a liar and a thief,” I should call my lawyer
and bring an action for defamation. If the mob makes a threat to physical safety,
the proper authority is the police not the university’s human rights office. The
university need have no role. The administration’s instinct to deal with speech
disputes internally is misplaced. When the laws of the land are breached, the
state, not the university, has responsibility for enforcement.

conceit that they are, or should be, multi-purpose social service agencies.” Robert
Martin, ‘‘Speech Codes in Action” (1995) 44 U.N.B.L.J. 135 at 142.

24 The university’s obligations as an employer are not different from that of any other
employer. It would be appropriate for the university, as an employer, to have a policy on
workplace harassment if required to do so by a provincial statute such as the Ontario
Occupational Health and Safety Act, R.S.O. 1990, c. O.1. But such a policy should apply
to language between employees to protect them from a course of vexatious comment
from others in the workplace, not to oversee the content of lectures, debates, or other
academic discourse.

25 ‘‘The freedom to speak and the freedom to hear are inseparable; they are two sides of the
same coin. But the coin itself is the process of thought and discussion.” Marshall J.,
dissenting, in Kleindienst v. Mandel, 408 U.S. 753 (N.Y. Sup., 1972) at 775.
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(h) Maxim 8: Universities have no justification for imposing security fees on
any speaker or lecture

Universities require time, place, and manner rules to protect speech. The
danger is that they will use them to restrict the content of speech without
admitting that they are doing so, such as when they impose ‘‘security fees” as a
condition of putting on a lecture. The rationalization goes something like this:
When people threaten to protest a speaker, the university must spend extra
money for security personnel to protect the event. Therefore, the event will cost
the university extra expense. Therefore, in order to be permitted to proceed, the
organizers of the event must pay money to cover those expenses. When it takes
this approach, the university abdicates its responsibility to protect speech26 and
instead rewards those who threaten to prevent it. In doing so, it creates a
‘‘heckler’s veto”: protesters need only express their intent to cause disruption in
order to cause the university to impose fees and, because student organizations
and individual professors are often unable to pay those fees, effectively prevent
the lecture from proceeding. The university thus grants the power of censorship
to those who disapprove.

3. PART II — GOVERNMENT DIRECTIVES: WHEN UNIVERSITIES
REFUSE TO RESPECT FREE SPEECH, HOW CAN GOVERNMENTS
INSIST?

(a) Maxim 9: Government directives can be simple and have the force of law

Public universities in Canada have not adopted the kind of policies
recommended above in Part I. Instead, they tend to adopt carefully worded,
vague policies about speech that reflect an acute political sensitivity about what
people are permitted to say on campus.27 These policies tend to express, at best,
equivocation about whether universities will restrict the content of speech — and
their actions are often more restrictive than their policies imply.28 If public
universities decline to protect free speech on their own, provincial governments
have the jurisdiction to require them to do so. They are, after all, statutorily

26 In UAlberta Pro-Life v. Governors of the University of Alberta, 2020 ABCA 1, 2020
CarswellAlta 10 (Alta. C.A.) [UAlberta Pro-Life], the Alberta Court of Appeal held that
the University’s imposition of security fees on a student groupmounting a display in the
campus outdoor quad breached the freedom of expression guarantee in s. 2(b) of the
Charter.

27 See the Justice Centre for Constitutional Freedom’s Campus Freedom Index, online:
<https://campusfreedomindex.ca/> in which university policies are collected and
practices are assessed.

28 For example, McMaster University has one of the best policies, but it has not been
matched by the University’s practices. See Campus Free Index: McMaster University,
‘‘University Policies” and ‘‘University Practices”, online: <https://campusfreedomin-
dex.ca/campus/mcmaster-university/>.
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created public institutions that receive public funding. Private universities are
largely at liberty to decide how to run their own affairs and choose their own
philosophical priorities, but public universities have a mandate to be
scrupulously neutral and disinterested in the content of the speech of their
professors, students, and visiting speakers.

Provincial governments can enact simple statutory rules that prohibit the
censure of speech on campus, such as the following:

Universities may not restrict the content of expression of their faculty,
students or visiting speakers.

The statute should also require universities to enforce ‘‘time, place, and manner”
rules to prevent students from obstructing or interfering with the speech of
others, whether in classrooms, lecture halls, student displays, or the like; and it
should prohibit universities from imposing security fees on speaking events.

Ideally, faculty and students would be empowered to enforce those
obligations in civil actions against their universities. In effect, the statute
would create rights that resemble the academic freedom guaranteed in many
collective agreements but, unlike those provisions, could be enforced by
individual faculty members and students. When a university breaches a term in
a collective agreement, only the union, not the individual faculty member, is able
to grieve. Although unions have a legal duty to fairly represent the interests of
their members,29 that obligation is not strict.30 Faculty associations may not
always be responsive to members who express ideological views in opposition to
their own. Furthermore, the commitments that universities make to respect
academic freedom in collective agreements do not apply to students. Statutory
rights to academic expression that can be independently enforced are a more
effective legal option for both students and professors.

29 Gendron v. Supply Services Union of the P.S.A.C., Local 50057, 1990 CarswellMan 379,
1990 CarswellMan 205, [1990] 1 S.C.R. 1298 (S.C.C.).

30 C.M.S.G. v. Gagnon, 1984 CarswellQue 99F, 1984 CarswellQue 99, (sub nom. Canadian
Merchant Service Guild v. Gagnon) [1984] 1 S.C.R. 509 (S.C.C.). ‘‘The exclusive power
conferred on a union to act as spokesman for the employees in a bargaining unit entails a
corresponding obligation on the union to fairly represent all employees comprised in the
unit. . . . [T]he right to take a grievance to arbitration is reserved to the union, the
employee does not have an absolute right to arbitration and the union enjoys
considerable discretion. . . .This discretion must be exercised in good faith, objectively
and honestly, after a thorough study of the grievance and the case, taking into account
the significance of the grievance andof its consequences for the employeeon theonehand
and the legitimate interests of the unionon the other. . . . The union’s decisionmust not be
arbitrary, capricious, discriminatory or wrongful. . . . The representation by the union
must be fair, genuine and not merely apparent, undertaken with integrity and
competence, without serious or major negligence, and without hostility towards the
employee.” At 527 per Chouinard J.
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(b) Maxim 10: Government directives that require each university to
develop its own policy on free speech invite policies that restrict the content of
speech

In August 2018, the Ontario Government issued a directive31 that required
every college and university that receives public funding to develop and submit to
a government agency32 by January 1, 2019, a free speech policy that satisfied the
directive’s standards. Those standards included the following:

- A definition of freedom of speech principles based on the University
of Chicago Statement on Principles of Free Expression.

- Universities and colleges should be places for open discussion and

free inquiry.

- The university/college should not attempt to shield students from
ideas or opinions that they disagree with or find offensive.

- While members of the university/college are free to criticize and
contest views expressed on campus, they may not obstruct or
interfere with the freedom of others to express their views.

This directive contains the right ideas but takes the wrong approach. Yes,
universities are places for open discussion and free inquiry and should not
attempt to shield students from ideas or opinions that they disagree with or find
offensive. Yes, members of the university community are indeed free to criticize
what they hear but not to obstruct or interfere with the freedom of others to
express their views. The directive reflects the right principles.33

However, it invites universities to make their own policies when the
principles are already identified for them. Universities do not need a policy to say
what the directive already says. In response to this directive, most universities
have produced carefully drafted political statements that leave the door open to
supervising the content of speech.34 Lakehead University’s policy, for example,
repeats the gaps in the Chicago statement but makes them more acute. The
Lakehead policy states in part,

31 ‘‘Upholding Free Speech on Ontario’s University and College Campuses”, (August 30,
2018), online: https://news.ontario.ca/opo/en/2018/08/upholding-free-speech-on-on-
tarios-university-and-college-campuses.html.

32 The Higher Education Quality Council of Ontario (HEQCO). HEQCO’s first annual
report on freedom of speech on campus is online at <http://www.heqco.ca/SiteCollec-
tionDocuments/HEQCO%202019%20Free%20Speech%20Report.pdf>.

33 John Carpay, ‘‘Ontario starts the hard work of returning free speech to universities”,
National Post (September 5, 2018), online: <https://nationalpost.com/opinion/john-
carpay-ontario-starts-the-hard-work-of-returning-free-speech-to-universities>.

34 The policies can be accessed on the ‘‘Ontario” page of the Justice Centre for
Constitutional Freedom’s Campus Freedom Index, where university policies are
collected, online: https://campusfreedomindex.ca/.
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While all forms of expression should be undertaken in a manner that
also recognizes the free expression rights of others, Lakehead may

properly restrict expression, for example, that violates the law, is
threatening, harassing, or defamatory; discriminatory or invades
privacy or confidentiality interests; or compromises health and safety.35

As with the Chicago statement, the words following ‘‘the law” can be interpreted
as meaning something different from and additional to what the law itself
prohibits, and the University takes upon itself the role of enforcing those
prohibitions, whatever they might be. The policy also adds ‘‘compromises health
and safety” as a reason for restricting expression. Because language cannot cause
physical harm, the policy must mean to refer to trauma, psychological harm or
hurt feelings that might result from hearing unpalatable ideas. In other words,
this policy contains justification for the university to restrict speech on the
grounds that it seeks to provide a ‘‘safe space” from harmful ideas, which is a
recipe for restricting speech whenever it is perceived to be offensive. This policy
appears to protect speech but instead contains justification for the University to
limit speech it regards as undesirable.

Other universities have even more restrictive policies. For example, York
University’s policy states in part,

All persons having access to and use of University property must
comply with York’s policies and the laws of Canada, which circum-

scribe where, when and how speech may be permitted. Students, for
example, are responsible for upholding an atmosphere of civility,
diversity, equity and respect in their interactions with others, and
should strive to make the campus safe, support the dignity of

individuals and groups, and uphold individual and collective rights
and responsibilities.36

This policy limits and supervises speech rather than protecting it.

35 Campus Freedom Index: Lakehead University, ‘‘University Policies”, online: <https://
campusfreedomindex.ca/campus/lakehead-university/>; Lakehead University, Uni-
versity Secretariat, Free Expression Policy, online: <https://www.lakeheadu.ca/sites/
default/files/uploads/106/policies/Free%20Expression%20Policy.pdf>.

36 Campus Freedom Index: York University, ‘‘University Policies”, online: <https://
campusfreedomindex.ca/campus/york-university/>; York University, Secretariat Po-
licies, ‘‘Statement of Policy on Free Speech”, online:<https://secretariat-policies.in-
fo.yorku.ca/policies/free-speech-statement-of-policy/>. York’s Hate Propaganda
Guidelines state in part, ‘‘Hate propaganda is the public promotion or incitement of
hatred against an identifiable group. Hate propaganda targets persons and/or property,
based on such factors as colour, race, religion, or ethnic origin (Section 318 (4) of the
CriminalCode ofCanada).YorkUniversity identifies sex, sexual orientation and gender
identification as additional factors.” Students who violate the policy may be suspended
or expelled and facultymay be disciplined or dismissed. SeeYorkUniversity, Secretariat
Policies, ‘‘Hate Propaganda (Guidelines)”, online: <https://secretariat-policies.in-
fo.yorku.ca/policies/hate-propaganda-guidelines/>.
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(c) Maxim 11: There is no right without a remedy37

Government directives that cannot be enforced are of little value. Rights that
cannot be vindicated do not really exist. The Ontario directive on free speech
contains no means by which aggrieved parties can require universities to meet the
standards set out in the document. Instead, its remedies are bureaucratic and
political. The directive states,

HEQCO would receive, review and assess each institution’s annual
report, and will provide advice to the Minister. If institutions fail to
comply with government requirements to introduce and report on free

speech policies, or if they fail to follow their own policies once
implemented, the ministry may respond with reductions to their
operating grant funding, proportional to the severity of non-compli-

ance.

This provision describes a political process, not a legal one. Individual students,
faculty, and visiting speakers to the university have no remedy under the
directive, which endorses the use of existing internal university dispute-resolution
and disciplinary mechanisms to ‘‘ensure compliance.” Aggrieved parties who get
no satisfaction from within the university are to refer their complaints to the
Ontario Ombudsman, who has no power to compel anyone to do anything.38

4. PART III — DOES THE CHARTER PROTECT FREE SPEECH AT
UNIVERSITIES?

No provincial legislature in Canada has passed statutory reforms of the kind
recommended above. Ontario and Alberta39 have instead directed universities to
develop policies that protect free speech. If universities will not voluntarily
protect free speech and provincial governments will not require them to do so,
does the Charter compel them?

37 Ubi jus ibi remedium or ‘‘where there is a right there is a remedy.”
38 Under s. 21 of the Ontario Ombudsman Act, R.S.O. 1990, c. O.6, where as a result of an

investigation the Ombudsman is of the opinion that a wrong has been committed, the
Ombudsman shall report that opinion ‘‘to the appropriate public sector body,” including
a university, and request to be notified of any steps to be taken to give effect to the
Ombudsman’s recommendations. If nothing happens, theOmbudsmanmay send a copy
of the report to the Premier and make a report to the Legislature.

39 Phil Heidenreich, ‘‘Alberta post-secondary institutions complying with UCP request to
establish free speech policies: minister”, Global News (December 16, 2019), online:
<https://globalnews.ca/news/6305551/alberta-post-secondary-institutions-free-
speech-policies-ucp/>; Nadine Yousif, ‘‘United Conservatives extend deadline for
Alberta universities to adopt free speech guidelines to mid-December”, The Star —
Edmonton (July 31, 2019), online: <https://www.thestar.com/edmonton/2019/07/31/
united-conservatives-extend-deadline-for-alberta-universities-to-adopt-free-speech-
guidelines-to-mid-december.html>; United Conservatives, Policy Platform, ‘‘Support-
ing and Reforming Post-Secondary Education”, online: <https://www.albertastron-
gandfree.ca/supporting-and-reforming-post-secondary-education/>.
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(a) Maxim 12: Jurisprudence on the application of the Charter to speech
issues at public universities is a dog’s breakfast.

Since the beginning of the Charter era, courts have been confused about
when and to what the Charter applies. Section 32 of the Charter states that it
applies ‘‘to the Parliament and government of Canada” and to the ‘‘legislature
and government of each province” with regard to all matters within their
respective legislative authority. Thus, the general rule is that the Charter applies
to state action and not to private persons or activity. However, that begs the
question of what qualifies as state action. In Dolphin Delivery Ltd. v.
R.W.D.S.U., Local 580,40 the Supreme Court of Canada proposed to give
state action a broad definition that drew no hard lines.41 Since then, attempts to
establish an analytical framework for determining when the Charter applies have
had little success. For example, in Canadian Federation of Students v. Greater
Vancouver Transportation Authority, Deschamps J., referencing the judgment of
LaForest J. in Eldridge v. British Columbia (Attorney General), wrote that

there are two ways to determine whether the Charter applies to an
entity’s activities: by enquiring into the nature of the entity or by
enquiring into the nature of its activities. If the entity is found to be

‘‘government”, either because of its very nature or because the
government exercises substantial control over it, all its activities will
be subject to the Charter. If an entity is not itself a government entity

but nevertheless performs governmental activities, only those activities
which can be said to be governmental in nature will be subject to the
Charter.42

That sounds straightforward, but in application it is not. As I will discuss
below, some actions of even government entities are not subject to Charter
standards. In Pridgen v. University of Calgary,43 Paperny J.A. suggested that
courts have applied the Charter to five broad categories of government or
government activities:

40 1986 CarswellBC 411, 1986 CarswellBC 764, [1986] 2 S.C.R. 573 (S.C.C.).
41 ‘‘[I[t is difficult and probably dangerous to attempt to define with narrow precision that

element of governmental interventionwhichwill suffice to permit reliance on theCharter
by private litigants in private litigation. ... It would also seem that the Charter would
apply to many forms of delegated legislation, regulations, orders in council, possibly
municipal by-laws, and by-laws and regulations of other creatures of Parliament and the
Legislatures. . . .Where such exercise of, or reliance upon, governmental action is present
and where one private party invokes or relies upon it to produce an infringement of the
Charter rights of another, the Charter will be applicable.” McIntyre J., writing for the
majority at paras. 38 and 39.

42 Canadian Federation of Students v. Greater Vancouver Transportation Authority, 2009
CarswellBC 1767, 2009 CarswellBC 1768, (sub nom. Greater Vancouver Transportation
Authority v. Canadian Federation of Students - British Columbia Component) [2009] 2
S.C.R. 295 (S.C.C.) at para. 16.

43 2012 ABCA 139, 2012 CarswellAlta 797 (Alta. C.A.) [Pridgen].
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1. Legislative enactments;
2. Government actors by nature;
3. Government actors by virtue of legislative control;
4. Bodies exercising statutory authority; and
5. Non-governmental bodies implementing government objectives.44

That may well be so but the existence of these categories does not reveal a
rationale for when the Charter will apply or a means to figure it out. Paperny
J.A. herself observed that since the adoption of the Charter, ‘‘courts have
struggled to find a conceptual framework for the determination of when and to
whom it applies. The law has developed somewhat idiosyncratically and the
various frameworks do not always fit comfortably with one another.”45 On no
issue is that more so than freedom of expression at public universities.

The purpose of ‘‘judicial review” is to ensure the legality of state decision
making.46 Courts can review decisions of the executive branch of government to
assess whether the government official, agency, or tribunal has exercised its
powers in accordance with its legal mandate.47 Decisions of private organizations
are not subject to judicial review;48 but public universities are statutory bodies
making public decisions49 and therefore subject to judicial review.50 However, it
remains unclear whether and under what circumstances public universities are
subject to the Charter. In McKinney v. University of Guelph, the Supreme Court
of Canada stated that universities ‘‘may be subjected to the judicial review of
certain decisions, but this does not in itself make them part of government within

44 Ibid. at para. 78.
45 Ibid. at para. 72.
46 Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v. Wall, [2018]

S.C.J. No. 26 [Wall] at para. 13.
47 Ibid. at para. 14. Judicial reviewmay focus on the procedural fairness or the substance of

government decisions. InWall, the SupremeCourt of Canada held that judicial review is
‘‘only availablewhere there is an exercise of state authority andwhere that exercise is of a
sufficiently public character. Even public bodies make some decisions that are private in
nature — such as renting premises and hiring staff — and such decisions are not subject
to judicial review. . . . In making these contractual decisions, the public body is not
exercising ‘a power central to the administrative mandate given to it by Parliament’, but
is rather exercising a private power.” At para. 14.

48 Wall, ibid.
49 McKinney v. University of Guelph, 1990 CarswellOnt 1019F, 1990 CarswellOnt 1019,

[1990] 3 S.C.R. 229 (S.C.C.) [McKinney] at para. 14. However, inCanadian Federation of
Students v. Ontario, 2019 ONSC 6658, 2019 CarswellOnt 19066 (Ont. Div. Ct.), the
Ontario Divisional Court said that public universities ‘‘are private, autonomous, self-
governing institutions. They are ‘publicly assisted’ but not publicly owned or operated”
and held that a Cabinet directive to universities to allow students to opt out of student
association fees was unlawful. At paras. 8 and 121.

50 See, e.g.,Wilson v. University of Calgary, 2014ABQB190, 2014CarswellAlta 515, [2014]
A.J. No. 348 (Alta. Q.B.) [Wilson].
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the meaning of s. 32 of the Charter. . . . [I]t is only ‘in a sense’ that a university
may be regarded as a public body.”51

McKinney was a challenge to the mandatory retirement policy of the
University of Guelph. Five of the seven Supreme Court justices participating in
the decision found that the Charter did not apply to the policy. Three held that
the University did not qualify as government for the purpose of section 32 of the
Charter. Two others found that the university’s decisions about its employees
could not be regarded as state action and that therefore the policy was not
subject to the Charter. The remaining two found that the Charter applied. The
judgments in the case left room for concluding that other decisions and actions of
universities might qualify as governmental and thus would be subject to the
Charter.52

When it comes to freedom of expression at universities, judicial decisions
have been all over the map. In Pridgen, the University had disciplined students
for comments made about a professor on social media. One of three judges on
the panel of the Alberta Court of Appeal held that the Charter applied and the
other two avoided the question.53 In Saskatchewan, the Court of Queen’s Bench
held in R. v. Whatcott that the Charter applied to a University of Regina bylaw
that prohibited leaving materials of any kind on University property.54 However,
both the Ontario Court of Appeal in Lobo v. Carleton University55 and the BC
Court of Appeal in BC Civil Liberties Assn. v. University of Victoria56 found that

51 1990 CarswellOnt 1019F, 1990 CarswellOnt 1019, [1990] 3 S.C.R. 229 (S.C.C.) at para.
34. Also see Harrison v. University of British Columbia, 1990 CarswellBC 764, 1990
CarswellBC 279, [1990] 3 S.C.R. 451 (S.C.C.), released on the same day as McKinney.

52 For example, LaForest J. said, ‘‘There may be situations in respect of specific activities
where it can fairly be said that the decision is that of the government, or that the
government sufficiently partakes in the decision as to make it an act of government, but
there is nothing here to indicate any participation in the decision by the government and,
as noted, there is no statutory requirement imposing mandatory retirement on the
universities.”McKinney, above note 49 at para. 42. For decisions in which courts have
found that the Charter does not apply to university functions, see Yashcheshen v. The
University of Saskatchewan, 2018 CarswellSask 90, [2018] S.J. No. 75 (Sask. Q.B.),
affirmed Yashcheshen v. University of Saskatchewan, 2019 CarswellSask 356 (Sask.
C.A.); Alghaithy v. University of Ottawa, 2012 CarswellOnt 4256, [2012] O.J. No. 1594
(Ont. Div. Ct.), additional reasons 2012 CarswellOnt 7358 (Ont. Div. Ct.); Telfer v.
University of Western Ontario, 2012 CarswellOnt 4091, [2012] O.J. No. 1500 (Ont. Div.
Ct.); Maughan v. University of British Columbia, [2009] B.C.J. No. 2062 (B.C. C.A.);
Freeman-Maloy v. York University, 2006 CarswellOnt 1888, 79 O.R. (3d) 401 (Ont.
C.A.), leave to appeal refused 2006 CarswellOnt 5558, 2006 CarswellOnt 5559 (S.C.C.).

53 Pridgen, above note 43. See Colin Feasby, ‘‘Failing Students by Taking a Pass on the
Charter in Pridgen v University of Calgary” (2013) 22 Const. Forum Const. 1.

54 R. v. Whatcott, 2002 SKQB 399, 2002 CarswellSask 637 (Sask. Q.B.) at para. 43.
55 Lobo v. Carleton University, 2012 ONCA 498, 2012 CarswellOnt 8626 (Ont. C.A.):

‘‘[W]hen the University books space for non-academic extra-curricular use, it is not
implementing a specific government policy or program as contemplated in Eldridge. In
carrying out this particular activity there is, therefore, no triable issue as to whether
Charter scrutiny applies to the respondent’s actions.” At para. 4.
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the Charter did not apply to the University’s decisions denying permission to
student groups to use outdoor campus space to promote their views. Most
recently, in UAlberta Pro-Life v. Governors of the University of Alberta,57 the
Alberta Court of Appeal held that the Charter applied to the University’s
imposition of security fees on a student group mounting a display in the campus
outdoor quad.58 It is difficult to discern any analytical consistency in these
decisions.59

(b) Maxim 13: For most university speech issues, the Charter is a red
herring

If the Charter does, indeed, apply to public universities, does it protect
freedom of expression? In most situations the question is a red herring.
Academic freedom provisions in collective agreements typically guarantee wider
rights to faculty than the Charter would provide. Although students have a
contractual relationship with their universities,60 it is unclear to what extent
those contracts require universities to facilitate the expression of students; but, in
any event, freedom of expression under the Charter is a negative right and
therefore of limited utility. Staff, who are not engaged in the academic project of
the university, have no feasible Charter claim to freedom of speech vis-à-vis the

56 2016 BCCA 162, 2016 CarswellBC 1008 (B.C. C.A.), leave to appeal refused British
Columbia Civil Liberties Assn. v. University of Victoria, 2016 CarswellBC 3414, 2016
CarswellBC 3415 (S.C.C.).

57 2020 ABCA 1, 2020 CarswellAlta 10 (Alta. C.A.).
58 UAlberta Pro-Life v. Governors of the University of Alberta, 2020 ABCA 1, 2020

CarswellAlta 10 (Alta. C.A.). The court found that the University’s regulation of
students’ freedom of expression constituted governmental action subject to the Charter
for five reasons: ‘‘(1) The education of students . . . is the core purpose of the University
. . . given to the university by government . . .[and] largely funded by government. . . .(2)
The educationof students is the acknowledged core purpose of theUniversity evenby the
University’s own view of its mandate and responsibility. . . . (3) . . . the grounds of the
University are physically designed to ensure that the capacity of each student to learn,
debate and share ideas is in a community space. . . . (4) Recognizing the Charter as
applicable . . . is a visible reinforcement of the great honour system which is the Rule of
Law. . . . (5) [The application of the Charter] does not threaten the ability of the
University to maintain its independence or to uphold its academic standards or to
manage its facilities and resources.” At para. 148.

59 For a reviewof someof the complications up to 2015, seeDwightNewman, ‘‘Application
of the Charter to Universities’ Limitation of Expression” (2015) 45 R.D.U.S. 133.

60 Bella v. Young, 2006CarswellNfld 19, 2006CarswellNfld 20, [2006] S.C.J.No. 2 (S.C.C.)
at para. 31;Lam v.University ofWesternOntario Board ofGovernors, [2019]O.J.No. 611
(Ont. C.A.), leave to appeal refused [2019] S.C.C.A. No. 101 [Lam]; Jaffer v. York
University, 2010 CarswellOnt 7531, [2010] O.J. No. 4252 (Ont. C.A.), leave to appeal
refused 2011 CarswellOnt 1269, 2011 CarswellOnt 1270, [2010] S.C.C.A. No. 402
(S.C.C.); andGauthier c. Saint-Germain, 2010ONCA 309, 2010 CarswellOnt 2601, 2010
CarswellOnt 11457 (Ont. C.A.), leave to appeal refused 2011 CarswellOnt 1265, 2011
CarswellOnt 1266, [2010] S.C.C.A. No. 257 (S.C.C.).
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university in the execution of their duties. I will illustrate these conclusions using
the scenarios below.

I go to a municipal park and stand on a bench to give a speech about police
corruption. People gather around. The police come and prohibit me from
continuing. Have they breached my right to freedom of expression in section 2(b)
of the Charter? Of course, the answer is yes. The Charter applies to the police and
to the park. Freedom of expression is a negative right that prevents state
interference with my speech.

If the police leave me alone but my neighbour comes to the park with a
megaphone and drowns me out, has he breached my freedom of expression in
section 2(b)? The answer is no. My freedom of expression is a freedom from
interference only from the state. I have other rights that my neighbour cannot
infringe: the right not to be touched or coerced with force; the right to quiet use
and enjoyment of my property, and so on. But he can come to the park and give
a competing speech even if it makes my speech difficult to hear. He is not
required to act reasonably towards me in my exercise of the free speech rights
that I have against the state. Nor can I demand that the police intervene to keep
him quiet because that would amount to a positive right to have the state act on
my behalf. My freedom of expression is a negative right not a positive right that
entitles me to demand state action.

I am a greeter at Walmart. The store manager instructs me on what to say to
shoppers as they enter the store. I wish to use my own greeting but the manager
says I must follow his instructions. Has the manager infringed my freedom of
expression? Of course, the answer is no. My freedom of expression is not
enforceable against my employer, to whom the Charter does not apply.

I am a policy analyst for the government. The Minister for whom I work has
rejected my latest policy recommendation so I resolve to share it in a column for
the newspaper. The Minister forbids it. Can I prevent the government from
limiting my expression? The answer is no. The government, of course, is subject
to the Charter and may not interfere with the expression of citizens. But in my
capacity as a policy analyst, I am an employee and do not have the freedom to
express myself in a manner that is inconsistent with the bona fide requirements of
my employment, either because section 2(b) does not apply or because the
restrictions are reasonable limits under section 1.

I am an accountant who works in the financial services department at a
university. I want to support a student-led campus campaign to urge the
university to divest from fossil fuel companies. My department head forbids it.
Can I prevent the university from limiting my expression? The answer is no. Even
if some functions of the university are subject to the Charter, as a staff member I
have no claim to free speech vis-à-vis the university. I am neither a faculty
member nor a student and am not engaged in the academic project of the
university. University administrators and staff are comparable to government
employees. They are not at liberty to say whatever they want whenever they wish.
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I am a tenured professor at a university. I reserve a lecture hall for a guest
speaker to give a talk on the benefits of colonialism. The university
administration says that they will not allow their lecture hall to be used for
that topic. The university has breached not my Charter freedom of expression
but my academic freedom as provided in the collective agreement between the
university and my union. Academic freedom is both negative and positive.
Universities cannot interfere with what faculty say or write but are also obligated
to make facilities available to make that expression possible: classrooms, lecture
halls, internet access, and other means by which their faculty will carry out their
research and teaching activities, as well as allowing those faculty to identify
themselves as members of the university even when university officials may not
agree with the views being espoused. A professor has the right to invite any guest
lecturer without seeking approval from the university because it falls within his
academic freedom ‘‘individually or collectively, to develop and transmit
knowledge and opinion through . . . discussion, . . . teaching, [and] lecturing,
regardless of prescribed or official doctrine, and without limitation or
constriction by institutional censorship.”61 These rights exist whether the
university is subject to the Charter or not. Furthermore, professors’ status by
virtue of the collective agreement, combined with the administration’s
assignment to them of certain duties, provides them with some degree of
authority to exercise control over speech in the classroom. The classroom is
neither a free space for expression nor a democracy. It is the professor, not the
students, who decides the topic of the class, the manner of presentation, the
nature of the discussion to be had, and so on.

I go to the public library to book a meeting room for a lecture on the threat
that transgenderism poses to women’s rights. Library officials say they do not
allow people to use their rooms for that kind of topic. Has the library breached
my right to freedom of expression in section 2(b) of the Charter? The answer
should be yes. The library, which is created, owned, and operated by the
municipal government and paid for by taxes, has made meeting rooms generally
available for public use and my request for a booking is not a positive right claim
for a platform but merely an attempt to access a space without censorship, like
speaking in the park. However, that conclusion is at odds with a recent decision
of the Ontario Divisional Court. In Weld v. Ottawa Public Library,62 a public
library cancelled a room booking for the showing of a film because the library
considered the content of the film to be objectionable. The court held that the
library’s decision was not subject to judicial review because the library was not
acting in a public capacity when it cancelled the contract, a conclusion which
made it unnecessary to consider whether the Charter applied.63

61 Article 14 of the Collective Agreement between Queen’s University and the Queen’s
University Faculty Association, online: <https://www.queensu.ca/facultyrelations/
sites/webpublish.queensu.ca.frowww/files/files/QUFA%20CA%202019-22%20amen-
ded%20July%2015%202019.pdf>.

62 [2019] O.J. No. 4691.
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I go to the police station to book a room for a seminar on police corruption.
The constable says that they do not have rooms available for public seminars.
Have the police breached my right to freedom of expression? The answer is no.
The police are undoubtedly subject to the Charter, and when they interfere with
my speech in the park, they breach my constitutional rights. But I have no
positive right to a room inside the police station, which is not available to anyone
besides police officers.

I am a university student. I apply for a permit to mount a pro-life display in
the quad where student displays regularly appear. The university says I may
mount the display only in the far corner of the quad where few people travel, and
I must pay $17,000 in security fees. Has the university breached my expression
rights?64 Of the university’s constituencies — staff, faculty, and students — the
rights of students are the least clear. There are three legal avenues to consider:
breach of contract, judicial review, and infringement of Charter rights.

(i) Contract

Students do not have a collective agreement but each student has an
individual contract with the university.65 Its implied terms are difficult to pin
down. The university’s policies and representations about speech may constitute
contractual undertakings. The question is whether, given those policies and
representations, the university is contractually bound to respect and to facilitate
students’ expression by providing platforms (such as space in the quad) and to
prevent other students from obstructing their displays or shouting down their
talks.66

(ii) Judicial Review67

Students agree, as an implied term of their contracts,68 to be subject to
university decision-making processes on a range of matters including alleged

63 ‘‘[T]he preliminary issue on this application is not whether the Library is subject to the
Charter but whether the subject matter of the application is properly brought as an
application for judicial review. If the decision was amenable to judicial review, then the
next question would be the application of the Charter. However, given our conclusion
that the decision at issue was not made pursuant to the exercise of a statutory power and
that it does not have a public character, the application of the Charter does not arise.”
Ibid. at para. 18.

64 In UAlberta Pro-Life, above note 26, the Alberta Court of Appeal found that the
University’s imposition of security fees on a student organization formounting a display
in the outdoor quad constituted an infringement of the students’ freedom of expression
rights under s. 2(b) of the Charter.

65 Above note 60.
66 In UAlberta Pro-Life, above note 26, the students/appellants mounted displays in the

outdoor quad that were obstructed by protesters holding signs and banners blocking the
displays. The appellants argued unsuccessfully that the University’s Code of Student
Behaviour protected the rights of every student to express opinions peacefully and
without interference, and thus created a positive obligation on the part of the University
to protect their display from obstructions from other students.
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breaches of codes of conduct. Officials may exercise broad discretion. Students
may apply for judicial review if a decision lacks procedural fairness (for example
by denying accused students an opportunity to respond to allegations made
against them), is beyond the powers of the university to make, or is
unreasonable.69 These thresholds can be difficult to meet. Moreover, if judicial
review is available then contract claims may be foreclosed. As the Ontario Court
of Appeal stated in Lam v. University of Western Ontario Board of Governors,

A [contract] claim by a student against a university will fail if it is an
indirect attempt to appeal an academic decision for which judicial
review would be the remedy. . . . A claim that does not allege conduct

outside of the university’s broad discretion does not allege a breach of
contract. It alleges conduct the university may engage in without
breaching its contract, because it has been given a discretion by the

agreement between the parties to act as it has.70

(iii) Section 2(b) of the Charter

Three difficulties stand in the way of finding that students have freedom of
expression under the Charter. The first, as discussed above, is the basic question
of whether the Charter applies to universities and under what circumstances. If
the Charter applies then the second problem is to explain why students have
freedom of expression on campus but other citizens do not.71 Campus space is
typically restricted to members of the university community. Do students have
Charter rights only because they have a contract? If so, does it make sense that
the Charter would oust the terms of that contract? If those terms apply, then the
contract governs and the Charter is irrelevant. Third, freedom of expression
under the Charter is a negative right but free speech on campus is a claim for
positive rights, which are rights not merely to be free from interference from
university officials but to be provided with display space and lecture halls and to
be protected from obstructions from other students.

(c) Maxim 14: Some free speech disputes are about unequal application of
rules rather than ‘‘freedom of expression” itself

Consider the above scenario again. I am a university student. I apply for a
permit to mount a pro-life display in the quad. The university says I may mount
the display only in the far corner of the quad where few people travel. What is the
nature of my Charter complaint?72 If the university has a rule that prohibits

67 For example,Wilson, above note 50.
68 Lam, above note 60.
69 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 CarswellNat 7883,

2019 CarswellNat 7884, [2019] S.C.J. No. 65 (S.C.C.).
70 Above, note 60, at para. 31(d).
71 The Alberta Court of Appeal in UAlberta Pro-Life, above note 26, which found that

students had Charter rights to expression in the quad, did not answer this question.
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student displays in the main area of the quad and imposes that rule consistently,
then I am being treated in the same way as everyone else. Even if section 2(b) of
the Charter applies, the university’s time, place, and manner rules may be
reasonable limits under section 1. The restriction may have nothing to do with
the content of my expression and I may have no complaint.

The more likely scenario, however, is that I am being singled out. If other
students promoting messages consistent with the ideological inclinations of the
institution — equity and diversity, climate change action, abortion rights,
Indigenous reconciliation, or the like — are freely able to do so throughout the
quad, then my complaint is that the rules are not being applied equally. Section
15(1) of the Charter states that ‘‘[e]very individual is equal before and under the
law . . . without discrimination.” That text appears to require equal application
of the law.73 The problem is that the Supreme Court of Canada has interpreted
section 15 to mean substantive rather than formal equality,74 insisting that
section 15(1) works in conjunction with section 15(2) to provide historically
disadvantaged identity groups with a right to equal burdens or outcomes under
the law. Students mounting a pro-life display in the quad of a university are
unlikely to qualify as a historically disadvantaged group with a right to
protection under this reading of section 15.75

72 The Justice Centre for Constitutional Freedoms has published a helpful summary of
potential legal avenues for students whose speech is supressed, online: ‘‘Resisting
Censorship on Campus: Your Right to Express Your Opinions” (January 2019)
<https://www.jccf.ca/wp-content/uploads/2019/10/2019-09-03-Resisting-Censorship-
on-Campus.pdf>.

73 I make this argument in ‘‘Substantive Equality: Some People Are More Equal Than
Others”, Advocates for the Rule of Law (February 6, 2019), online <http://
www.ruleoflaw.ca/substantive-equality-some-people-are-more-equal-than-others/>:
‘‘The text of 15(1) precludes substantive equality: ‘Every individual is equal . . . without
discrimination. . .’. The section applies to individuals, not to groups. (The word ‘group’
appears in 15(2) but not in (1).) To which individuals does the guarantee in 15(1) apply?
Every single one, without regard to whatever group affiliations they might claim: gay or
straight, black or white, male or female, rich or poor, hunters or vegetarians. The words
of 15(1) describe a universal right to formal equality. . . . The text of 15(2) demands this
interpretation also. Section 15(2) is a specific andnarrow exception to 15(1). The opening
words of 15(2) say, ‘Subsection (1) does not preclude . . .’. Section 15(2) provides for
specific programs that seek to achieve substantive equality. It conflicts with the principle
of formal equality in 15(1). If it did not, therewould be no need for thewords ‘Subsection
(1) does not preclude . . .’. Indeed, there would be no need for 15(2) at all. If 15(1) and
15(2) both protect substantive equality, then 15(2) is redundant.”

74 Andrews v. Law Society (British Columbia), 1989 CarswellBC 16, 1989 CarswellBC 701,
[1989] S.C.J. No. 6 (S.C.C.); Law v. Canada (Minister of Employment & Immigration),
1999 CarswellNat 359, 1999 CarswellNat 360, [1999] 1 S.C.R. 497 (S.C.C.); R. v. Kapp,
2008 CarswellBC 1312, 2008 CarswellBC 1313, [2008] 2 S.C.R. 483 (S.C.C.);
Kahkewistahaw First Nation v. Taypotat, 2015 CarswellNat 1585, 2015 CarswellNat
1586, [2015] 2 S.C.R. 548 (S.C.C.).

75 Nor is it likely to amount to discrimination under provincial human rights codes, which
prohibit discrimination only on certain grounds. For example, section 1 of the Ontario
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5. RECOMMENDATIONS

(a) For Public Universities

1. Be scrupulously neutral and disinterested in the content of the speech of
professors, students, and visiting speakers.

2. Either have no policy at all on the content of speech or have a policy that
states the following:

The expression of professors, students and visiting speakers at this
university is subject to the laws of the province and of Canada, which
automatically apply. The university imposes no other limits on the content

of their speech.

3. Establish and enforce clear ‘‘time, place, and manner” rules that prohibit
disrupting or interfering with the rights of others to speak and to listen; and
undertake not to impose security fees on any lecture or visiting speaker.

(b) For Provincial Governments

1. Enact a simple statutory rule that prohibits the censure of speech on campus,
such as:

Universities may not restrict the content of expression of their faculty,

students, or visiting speakers.

2. Enact a provision that requires universities to create transparent ‘‘time,
place, and manner” rules that prohibit students from disrupting or
interfering with the rights of others to speak and to listen; and prohibit
the university from imposing security fees for lectures and visiting speakers.

3. In the statute, empower faculty and students, individually or collectively, to
enforce its provisions in civil court.

6. CONCLUSION

In Canada, like elsewhere in the Anglo-American world, universities have
become stubbornly ideological institutions. Their main constituencies — faculty,
students, and administrators — believe that universities should be public welfare
agencies that promote social justice. Instead of championing rigorous
exploration of ideas and the search for truth, academic sensibilities have
become intolerant of dissent. An elite, progressive professorate gatekeeps to
ensure that only their own are admitted. Institutions decline to renew the

Human Rights Code, R.S.O. 1990, c. H.19, states, ‘‘Every person has a right to equal
treatmentwith respect to services, goods and facilities, without discrimination because of
race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex, sexual
orientation, gender identity, gender expression, age, marital status, family status or
disability.” Discrimination on the grounds of political or academic views is not
prohibited.
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temporary contracts of professors who challenge articles of faith.76 Peer review
can be wielded as a screening tool for unacceptable views. Faculty and graduate
students craft their scholarship and grant applications77 in line with received
doctrine in order to advance their careers. Students are as likely to be
indoctrinated as educated.78 University administrations, beholden to
government grants, research metrics and woke student customers, tend to
adopt paths of least resistance. Not all faculty are ideologues, not all students are
social justice warriors, and not all administrators go where the wind blows them,
but the predominant ethos has become dogmatically progressive and
conformist.79 In the prevailing academic culture of the modern public
university, free speech is not for people who are ‘‘wrong.”

The prospect for genuine reform seems dim. Provincial governments have
shown little appetite for change and courts have not been definitive about the
legal status of freedom of expression on campus. Although litigation may
occasionally succeed in resisting censorship, it is easy to overestimate what
existing laws can do.

The university’s hypocrisy may eventually undermine its credibility. Its
legitimacy as a credentialing institution depends in large measure on its claim of
expertise, which in turn depends upon unrestrained investigation into difficult
and controversial questions.80 The public may grow weary of funding an elitist

76 For example, Christie Blatchford, ‘‘Queen’s joins the academic bullies against author of
colonialism article”, National Post (March 16, 2018), online: <https://nationalpost.-
com/opinion/christie-blatchford-queens-joins-the-academic-bullies>.

77 For example, applications to the Queen’s University Post-Doctoral Fund require an
equity statement that illustrates how the fellowship will contribute to ‘‘promoting the
integration of equity, diversity and inclusion-related considerations in research design
and practices”: ‘‘Queen’s Research Opportunities Funds: Post-Doctoral Fund”, online:
<https://www.queensu.ca/vpr/sites/webpublish.queensu.ca.vprwww/files/files/
QROF%20Page/2019%20QROF/PostDocFundTOR-2019.pdf>.

78 Some scholars insist that is not so. For example, Jeffrey Sachs argues that while faculty
are overwhelmingly progressive at U.S. universities, so are the students: ‘‘Liberal
indoctrination does not happen, or happens so weakly and sporadically that it makes
little difference.” J. Sachs, ‘‘No, Professors Are Not Brainwashing Their Students: On
the Myth of Faculty Indoctrination”, Arc Digital (February 3, 2020), online: <https://
arcdigital.media/no-professors-are-not-brainwashing-their-students-d4694522f413>.
The argument seems to be that faculty are largely of onemind and so are the students, so
no problem exists.

79 See, e.g., Edward Archer, ‘‘The Intellectual andMoral Decline in Academic Research”,
The James G. Martin Center for Academic Renewal (January 2020), online:<https://
www.jamesgmartin.center/2020/01/the-intellectual-and-moral-decline-in-academic-re-
search/>.

80 ‘‘He who knows only his own side of the case knows little of that. His reasons may be
good, and no onemay have been able to refute them. But if he is equally unable to refute
the reasons on the opposite side, if he does not somuch as knowwhat they are, he has no
ground for preferring either opinion. ... Nor is it enough that he should hear the opinions
of adversaries from his own teachers, presented as they state them, and accompanied by
what they offer as refutations. He must be able to hear them from persons who actually
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sect; employers may find that graduates are not well equipped at independent
thinking; and students may discover that their costly degrees are not the valuable
credentials that the price tag suggested. Without a genuine commitment to free
and open enquiry on contentious subjects, there is little reason for the university
to exist.

believe them ... he must know them in their most plausible and persuasive form.” John
Stuart Mill, J. S. Mill: On Liberty and Other Writings, ed. by Stephan Collini
(Cambridge, U.K.: Cambridge University Press, 1989) at 38.
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